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HE ſaid Thomas Cockburn, by great care and diligence, ac- 
quired a pretty conſiderable fortune, and having had no 
child of his own, he appears to have formed a reſolution to be- 
ſtow the greateſt part thereof upon John Simpſon his nephew. 
John Simpſon was educated in the mercantile buſineſs, and 
after having ſpent ſome years in this country, he went to Lon- 
don, and practiſed for ſome time as a clerk in a compting-houſe 
there, under the inſpection of Sir James Cockburn of Langtoun. 
Sir James Cockburn and Mr Simpſon's other friends, being of 
opinion that he might make an advantageous ſettlement in Ame- 
rica, they preyailed upon his uncle Mr Cockburn, to afford him a 
very handſome ſtock as a foundation for his entering into buſj- 
nels ; and with this capital he ſeveral years ago ſet out for South 
Carolina, where he entered into a copartnery with John Dunbar, 
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fon to George Dunbar late merchant and one of the bailies of E- | 
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dinburgh, and Thomas Young; and it is to be obſerved, that Mr 
Cockburn took ſecurities from John Simpſon his nephew, for the 
money which he fo advanced him, and which till lately remained 
in the poſſeſſion of Sir James Cockburn and Mr Henry Douglas 
merchant in London, the particular friends of ur Simpfon, and 
the gentlemen who by Mr Cockburn's orders advanced the mo- 
ney. 5 | 

Mr Cockburn, 14th March 1758, execute a general diſpoſition, 
whereby he diſponed to the ſaid John Simpſon his whole eſtate 
heretable and moveable, that thould pertain to him at his death, 
and he thereby nominate him his ſole executor, but with the 
burden of his debts, and with the burden of certain proviſions 
and legacies contained in the ſundry deeds to be after-mention- 
ed, in favours of Elitabeth Campbell his ſpouſe, Agnes Cockburn 
his fiſter, and Eliſabeth and Agnes Simplons his nieces, the mother 
and lifters of John Simpſon. 

Of the ſame date with this diſpoſition, a mutual deed was exe- 
cuted betwixt Mr Cockburn and Eliſabeth Campbell his ſpouſe, 
mentioning that there had been no contract of marriage between 
them, whereby Mr Cockburn obliged himſelf and his heirs, in the 
event of her ſurviving him, to pay to her an annuity of L. 50 Ster- 
ling yearly, during her life, beginning the firſt term's payment 
thereof at the firſt term of Whittunday or Martinmas, after his 
deceale ; and he further thereby obliged himſelf in the event 
foreſaid, to pay to her at the firſt term of Whitſunday or Martin- 
mas after his deceale, a legacy of L. 50 Sterling, with annualrent, 
from the term of payment, during the not payment of the ſame; 
and he alſo thereby bequeathed to her his whole houſehold fur- 

niture, ſilver plate, and heirſhip, moveables included, free of all 
debts and incumbrances ; and upon the other hand, the ſaid Eli- 
ſabeth Campbell accepts of theſe proviſions in full of all which 
ſhe or her neareſt of kin could claim by and through the deccaſe 
of her ſaid huſband, any manner of way; and by a codici] ſub- 
joined to the [aid deed, bearing date 19th April 1763, Vir Cock- 
burn makes an addition of L. 20 to his wile's annuity, and gives 
her a further legacy of L. 30 Sterling, the ſaid additional annuity 
to be payable at the firſt rerm of Whitlunday or Martinmas af- 
ter his deceaſe, and the legacy of L. 50 to be bay able at the ſaine 
term, and to bear intereſt thereafter while paid. And 
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Of date likeways the 14th March 1758, Mr Cockburn execute 
2 bond in favours of Agnes Cockburn his ſiſter, and Eliſabeth and 
Agnes Simpſons his two nieces, whereby, in the event of his de- 
ceaſe, he lettled an annuity of L. 20 Sterling, yearly, upon his 
ſilter, with a proviſion of L. 200 Sterling to each of his two nie- 
ces, payable at the firſt term of Whitlunday or Martinmas after 
his deceaſe. 

Agnes Cockburn predeceaſed her brother, and is ſaid Eliſa- 
| beth and Agnes Simpſons having married, Mr Cockburn, in the 
contracts of marriage with their reſpective huſbands, became 
bound to pay L. 200 to each of them, and the laſt mentioned 
bond appears to have been thereupon cancelled. 

At the time of executing theſe deeds, and for ſome time there- 
after, Mr Cockburn's eſtate col altogether of moveable 


funds. But, 


About this period he purchaſed the lands of Grueldikes in the une 


ſhire of Berwick, of about L. 60 Sterling of yearly rent, from 
Si James Cockburn, Bart. and about the end of that year he ac- 
quired right to a houſe in Edinburgh. The rights to the lands 
ſtand devi d to him and his heirs whatſomever, and the rights 
to the houſe were taken to him and the ſaid Eliſabeth Campbell 
his ſpouſe, in conjunct fee and liferent, for her liferent ule al- 
lenariy, and him and his heirs in fee. 

About the -nd of the 1763, Mr Cockburn, at that time in the 
ſeventy-lecond year of his age, fell ill, and continuedin a bad 
ſtate of health ever aſter; but as his complaints were intirely bo- 
dily, without any feveriſh diſorder, he poſſeſſed the full exerciſe 
of all his faculties almoſt to the laſt hour of his lite. 

When Mr Cockburn laboured under this indiſpoſition, he 
wrote once, if not oftner, to John Simpſon his nephew, and Sir 
James Cockburn likewiſe wrote at his deſire; the import of which 
letters was, to know the true ſtate of Mr Simpſon's affairs, which 
Mr Cockburn, from Mr Simpſon's long ſillence, apprehended to 
be in diſorder. | 

Mr Cockburn having,with great impatience, expected anſwers 
from his nephew to thele letters, but none having come, he, a- 
bout the iſt November 1765, lent for the defender, and having 
ſignificd c him a deſire to make a ſettlement, he then proceed- 


ed to inform him very minutely of the ſituation of his affairs, 
oF and 


TY 


and of the deeds above mentioned, which he had formerly executed. 
He likeways told the defender, that he was apprehenſive his ne- 
phew john Simpſon had not been very ſucceſsful in buſineſs ; and 
that he had been very neglectful of him, in never communicating 
the true ſtate of his affairs, and as in the event of his deceaſe he 
or his creditors might ſoon diflipate his ſmall fortune, he was 
therefore reſolved to execute ſuch deeds as might be the moſt 
proper for preventing that event; and propoſed for this pur- 
pole to convey his whole means and eftate to truſtees; and hav- 
ing requeſted of the defender to accept of the truſt, he then pro- 
ceeded to give him his directions with regard to the making out 
of ſaid truſt-deed: And accordingly, the defender did make a 
ſcroll of a truſt diſpoſition, which was reviſed by Mr Cock- 
burn, and having been thereafter extended, the ſame was ſi igned 
by him the 4th November 1765. 

By this deed, Mr Cockburn diſpones to the defender, Mr Scot, 

whom failing by death, or non-acceptance, to John Hay writer 
in Edinburgh, and to the aſſignees of the ſurviver who ſhall ac- 
cept in truſt, for the uſes and purpoſes, and under the proviſions 
therein and after mentioned, heretably and irredeemablys his 
whole lands, and other heretable ſubjects that ſhould belong to 
him at his death ; and particularly, the lands of Grueldykes, and 
another ſmall parcel of land adjoining thereto, acquired by him 
from Patrick Vertie; and likeways his dwelling houſe in Edin- 
burgh, ſubject to his wife's life-rent thereof. And laſtly, his 
whole moveable ſubjects and debts, (excepting the houſhold 
furniture, formerly conveyed. by him to his wife;) but under the 
following, among other burdens. | | 

Imo, With the burden of all his debts, ſick-bed and funeral 
expences. 

240, With the burden of the ſums. of money, liferent proviſi- 
ons contained in the foreſaid bond of proviſion to Elizabeth 
Campbell his ſpouſe, and eik of codieil thereto ſubjoined. 
3tio, With the burden of the payment of L. 200 ſterling to 
Robert Home, and the like ſum to George Home, in terms of 
the contracts of marriage, betwixt them and the faids Elizabeth 
and Agnes Simpſons. 

And, /aftly, with the burden of other legacies, gifts, or donatt- 
ons which be might think fir to make to any perſon or perſons, 
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at any time of his life, by a miſſive letter, or otherways; but 
with and under the following proviſion: That if John Simpſon 
Jig nephew, merchant in South Carolina, or his heirs, ſhould ra- 
« tify and approve of the {aid truſt- right, by a deed under their 
« hand, then and in that cafe, he thereby appointed the acting 
« truſtee for the time, to diſcharge and give up in favours of 
«© him or them, all bonds, bills, or other documents of debt due 
«© by them to him the 1 Thomas Cockburn, at the time of his 
cc gen.” 
And the ſaid | oeh by his ſaid truſt-deed, appoint- 
ed and ordained the acting truſtee for the time, to make payment 
of the rents or yearly profits of his heretable eſtate, (if any ſhould 
remain, after deducing the yearly annuity payable to his wife, ) 
to John Simpſon his nephew; whom failing, to the heirs male of 
his body; whom failing, to certain other heirs therein mentioned. 
And Mr Cockburn thereby further ordained the acting truſtee 
for the time, to uplift and receive, and ware out and einploy, 
the reſidue of his moveable eſtate, (after deduction of his funeral 
charges, debts and legacies,) in purchaſing land, or upon ſuffi- 
cient heretable ſecurity; and to take the rights and infeftments to 
him, the acting truſtee, and his aſſignees in truſt, and to make 
payment of the rents or yearly profits thereof to John Simpſon; 
whom failing, to the other heirs and ſubſtitutes therein ſpecified, 
in the order thereby preſcribed, but always with the burden of 
the foreſaid yearly annuity, payable to his wife. And it is thereby 
declared, that it ſhall not be lawful to John Simpſon, or the o- 
ther heirs or ſubſtitutes therein mentioned, to burden or affect his 
heretable eſtate thereby diſponed, further than to the extent of 
the annual profits thereof, during their reſpective life-times; 
and that no debts or deeds done, or to be done, by him or them, 
ſhall burden or affect the fee or property of the ſaid heretable or 
moveable ſubjects, but the ſame ſhall remain free of any ſuch in- 
cumbrances, until the expiration of the ſaid truſt, and to the end 
there may be a ſucceſſion of truſtees for manageing the ſaid truſt, 
power is thereby given to the defender, Mr Scot ; and failing of 
him by death, or not acceptance, to the ſaid John Hay, and the 
ſurvivor of them, to ſubſtitate other truſtees, with the powers, bur- 
dens, and faculties mentioned in the laid truſt- right and * 
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Of the ſame date with the truſt-diſpoſition, Mr Cockburn ex- 
ecuted a teſtament and nomination, appointing the defender; 
and failing of him by death,or non-acceptance,the ſaid John Hay, 
and the aſſignees of the ſurvivor, to be his ſole executors, and u- 
niverſal intromitters, with his whole moveable effects, of whatever 
kind or denomination; but in truſt for the ends and purpoles,and 
under the burdens and conditions contained in the ſaid truſt- 
deed, which are all held as repeated therein; and it is thereby de- 
clared, that if any event ſhall happen, whereby the ſaid truſt-diſ- 
poſition may be liable to be quarreled or reduced, yet the ſame 
hall nevertheleſs ſtand and abide in full force, in ſo far as is there- 
in referred to, and ſhall have the ſame effect, as if the whole 
uſes, purpoſes, conditions and burdens of the ſaid truſt-right 
were word by word inſerted and ingrofled therein. 

At the ſame time, Mr Cockburn ſubſcribed an. inventary of 
his moveable means and eſtate, as relative to ſaid truſt-deed; one 
article of which is in theſe words: ©* Sundry ſums due by bond, 
bill, or otherways, by John Simpſon merchant in South Caroli- 
„ na, amounting, with intereſt,to about L. 1500 ſterling, the in- 
5 ſtructions of ſaid debts not being at preſent i in my hands.” 

In fact, by the vouchers of the debts now in procels, it ap- 
pears that the ſum of advances made by Mr Cockburn to his ne- 
phew Mr Simpſon, in place of L. 1500, une to a ſum ex- 
ceeding L. 1800 ſterling. 

Some days after theſe deeds had been executed; Mr Scot was. 
again ſent for by Mr Cockburn, who informed him, chat, in per- 
uſing the truſt-diſpoſition above mentioned, he obſerved in the 
ſubſtitution of heirs, that Sir James Cockburn of Langtoun was 
placed before Sir James Cockburn of that ilk, which was con- 
trary to his intention ; and he therefore recommended to Mr 
SCot to alter that part of his ſettlement, which was done accor- 
dingly by a ſeparate deed, intituled an eik and ratification of the 
truſt diſpoſition, and which laſt mentioned deed was ſigned 10 Mr 
Cockburn, 20th November 1765. 

From the time of executing theſe deeds, and for ſeveral 
months before Mr Cockburn was confined to the houſe, though 


he was all the while capable of buſineſs, and, in fact, tranſacted. 
 bulineſs 
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buſineſs of conſiderable importance both for himſelf and clients 
in that period, and he died upon the 2d December 1765. .Y 

After Mr Cockburn's interment, upon 5th December 1765, 
his repoſitories were opened, and the ſeveral deeds above men- 
tioned were found therein, as appears from a minute ſubſcribed 
by the gentlemen preſent; and MrScot thinking himſelf bound, by. 
the promiſe which he had made to the defunct, undertook the ma- 
nagement in conſequence of the truſt-deed, and has accordingly 
been infeft in virtue thereof in the heretable ſubjects, and has 
applied his intromiſſions for the ends. and purpoſes directed by. 
the truſt-diſpoſition. by 
A few days after Mr Cockburn's death, copies of the whole 
deeds above mentioned were tranſmitted to John Simpſon in 
South Carolina, and ſometime thereafter he tranſmitted a power 
of attorney to one Mr Henderſon in this country, and along: | 
with it a ratification of the foreſaid truſt-deed. 

Upon the receipt of this ratification, Mr Henderſon delivered 
it to the truſtee, in whoſe hands it lay for ſome months; but as 
the vouchers of the debts due by Mr Simpſon, were in the hands 
of Sir James Cockburn and Mr Douglas at London, and as the 
deed of ratification was tacked to the power of attorney, Mr Scot 
returned the papers to Mr Henderſon, it being a matter of no) 
importance to him or to the truſt right, in whoſe hands the ratifi- 
cation lay, as the notification of it to the truſtee was the only; 
thing requiſite co place the truſt-diſpoſition beyond all poſſibili- 
ty of challenge; but from this circumſtance of the ratification be- 
ing in Mr Henderſon's hands, it never entered into his imagina- 
tion, that the ratification was not compleat and valid, and accor- 
dingly has ever ſince gone on with the management of the truſt } 

ſubjects, applying the proceeds thereof to the uſes and purpoſes. | 

directed by the deed. The power of attorney in favours of Mr | 
Henderſon, and the deed of ratification, bears date as far back as 
the 2d February 1767. 

Mr Henderſon, whoſe depoſition has been taken in this cauſe, 
and is hereto. ſubjoined, does not appear to have been a very 
active attorney, or, at leaſt, if he has wrote letters giving an account 
of his receiving the ratification, there is no doubt that theſe letters 
never came to the hands of Mr Simpſon, ſo that he laboured un- 


der an uncertainty, whether his firſt ratification had been duly- 
natifiecd 
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notified to the truſtee or not; and accordingly, in the month of 
Augult laſt, he thought proper to write another ratification in 
the fame terms, and as ample as the former, proceeding upon 
the narrative of the condition in Mr Cockburn's deed ; and this 
ratification he tranſmitted alongſt with a power of attorney to 
Mr Alexander Scot merchant in Edinburgh, which came to his 
hands prior to the commencement of this action; and, it being 
by him notified to Mr Cockburn's truſtee, it is likeways produ- 
ced in procels. 

It now appears, that Mr Cockburn's ſuſpicions, with re- 
gard to the ſituation of his nephew's affairs, were but too well 
founded; for, upon the 311t July 1769, an arreſtment was uſed in 
the defender's hands,at the inſtance of Edward Tyſon of London, 
the only acting executor of the deceaſt John Watſon merchant 
in London, arreſting all goods and gear in his hands belonging 
to the ſaid John Simplon, and Thomas Young his partner in bu- 
Jineſs, ay and while payment of L. 7842 : 15 : 9 Sterling, as 
the balance of an accompt current, faid ro be due by Dunbar, 
Young, and Simpſon, to the faid John Watſon, with intereſt 
from the iſt of January 1768, deducing L. 100 Sterling, paid 
the 31ſt of Auguſt 1768; as allo L. 100 Sterling of expences of 
proceſs, all ſaid to be contained in a decreet obtained before the 
Lords of Seſſion the 31ſt of july 1769. 

And further, the ſaid Edward Tyſon has attempted to evict | 
the heretable eſtate of Mr Cockburn, and, in that view, brought 
an adjudication of the {ame ; but this being oppoſed by the de- 
ſender, on account of the truſt-deed executed by Mr Cockburn, 
it was anſwered by Mr Tyſon, that the truſt-diſpolition was on 
death-bed, and might be reduced by Mr Simpſon ; but as the 
purſuer is only now inſiſting to adjudge any intereſt the defender 
has in theſe lands, it can do no hurt to the truſtees that a de- 
creet ſhould go out in theſe terms. 

It was replied by the defender, that the truſt- Apollon had 
been long ago ratified by Mr Simpſon, and could not now be 
reduced, but that the truſtees had no objection to the purſuers 
being allowed to adjudge any faculty in Mr Simplon, to reduce 
the death-bed deed, but inſiſted, that, until the truſt-deed is ſet 
alide, no decreet could paſs againſt the lands themſelves. 

| The 
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The Lord Kennet Ordinary in the W ec adjudged 1 in the Jan | 


0 purſuer's favour any faculty in the defender as apparent- heir, 
© to ſet aſide the truſt diſpoſition produced, and decerns and 
«© declares accordingly ; and, of conſent of parties, allows the 
« purſuer to repeat a reduction of {aid dilpofition in this 
hat” procels.”” 

A proceſs of reduction was accordingly brought, calling as de- 

feuders the truſtees, and whole ſubſtitutes in Mr 3 truſt- 
diſpoſition, and inſiſting, that the truſt-diſpoſition itſelf, and the 
eik thereto, as already mentioned, together with the ratification 
thereof by Mr Simplon, ihould be ſec aſide and reduced; becauſe, 
1970, ** The ſaid deeds are all void and null, being eraſed and 
6 vitiate in {ubſtantiatibus, and wanting writer's name and witneſ- 
« ſes, and labours under many other nullities and informalities. 
„ 249, The faid 'deeds are all granted in lecto egritudinis within 
& ſixty days of the granter's death, and after contracting the diſeaſe 
« of which he died; and being granted in prejudice of rhe ſaid 
„ John Sinplon the heir at law to_the granter, the purſuer as 
«© creditor to the faid John Simplon, has a title to let aſide the 
„% fame. 3io, The taid deeds are in themſelves whimſical, ab- 
„ ſard. and irrational. 
«+ granted by the aid John Simpſon, falls to be ſet aſide, as be- 
ing granted in detraud of the purſuer, or the ſaid John Watſon, 
to whom he is executor, who was a prior onerous creditor to 
« the laid John Simplon.“ 

parties were heard before the Lord Ordinary, and his Lordſhip 
having taking the cauſe to report, and appointed informations, 
the following is humbly offered on the part of the truſtee, and 
the ſuhſtitutes, in ſupport of the diſpoſition executed by Mr Cock- 
bur. 

When the purſuers, in this action, firſt formed to themſclves 
the iclea of evicting this eſtate contrary to the diſpoſition of Mr 
Cockburn, the unlimited proprietor of it, it is believed they were 
very much in the dark, with regard to the real circumſtances of 
the caſe, Ie is a notorious tact, that at the time Mr Cockburn 
executed this diſpolition, he was of as ſound mind and judgment 
as cer he had been at any former period of his life; and when 
the ſeroll of the ſettlement was laid before him to be reviſed, your 


Lordſhips have been informed, that it underwent the minuteſt 


6 corrections 


470, The ſaid ratification, or other deed 
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corrections by him: At the ſame time, the fact is believed to be 
true, that he died within ſixty days from the time the ſettlement. 
was executed ; and being ſome how informed of this fact, the 
purſuers bethought themſelves of overturning his deed. They 
were however ignorant of the ratification, and were not a little 
diſconcerted by the production of it, and were therefore obliged 
in ſo far to amend the libel, as to conclude for a reduction of 
the ratification hkewite. 

It is the validity of this ratification therefore which is properly 
the lubject of your Lordſhips conſideration; and you are to de- 
termine whether the purſuers have offered any reaſon why this ra- 
tification ſhould not have the effect of preventing thoſe heretable- 
tubjects, which were acquired by the induſtry of Mr Cockburn, 
from being carried off in a channel contrary to his will and in- 
clinations. The law of death-bed is favourable or unfavourable, 
according to the nature of the deeds againſt which it 1s directed : 
When it is uſed in order to defeat the ends of deeds unduly im- 
petrated from a dying perſon, to the prejudice of his neareſt 
connections, it will be liberally interpreted, for ſuch was the ſa- 
lutary reaſon which introduced it into our law: When, on the o- 
ther hand, the law of death-bed is laid hold of to take the advan- 
tage of the natural dilatorineſs of mankind to execute. their 
ſettlements ; and, in ſuch circumſtances, attempts. made to. over- 
turn juſt and rational ſettlements, it merits a different conſidera- 
tion, and will nor receive the favour of a Court of Law. 

Under which of theſe predicaments, the attempt of thoſe pur- 
ſuers falls to be claſſed, your Lordſhips cannot entertain much 
dubiety, when you conſider, that the ſubject of the deed under 
reduction was the ſole acquiſition of Mr Cockburn's own indu- 
ſtry and care: That he had a juſt title to diſpoſe of it as he 
thought proper: That he accordingly did diſpoſe of it for the 
common benefit of his friends; and that the tendency of the 
preſent attempt, is to carry off thoſe ſubjects to the prejudice of 
all thoſe friends for the behoof of the creditors, of one whom Mr 
Cockburn had cared for in a very handſome and generous man- 
ner. Under theſe circumſtances, the defenders flatter them- 
ſelves, they will be under no difficulty to ſatisfy your Lordſhips, 
of the invalidity of all thoſe objections which have been offered 
againſt the deed of ratification... 


1 


It has, in the firſt place, been objected, that the ratification of 
the truſt-deed cannot have effect, becauſe clogged with a condi- 
tion that the bonds, bills, and other documents of debt, due 
by Mr Simpſon to his uncle, ſhould be delivered up to him; 

whereas, in fact, theſe documents of debt never have been deli- 
vered up, but have always remained in the cuſtody of Sir James. _ 
Cockburn, and Mr Douglas at London. 

The beſt anſwer to this objection is, to recite the words of the Anſ 
deed of ratification itſelf. It proceeds upon a recital of the truſt- | 
right executed by Mr Cockburn, and then goes on in thele 
words: And whereas in the laid deed it is provided and de- 
% clared, that if the ſaid John Simpſon, or his heirs, ſhould rati- 

« fy and approve of the laid truſt-right by a deed under their 
«© hands; then, and in that caſe, he the ſaid Thomas Cockburn did 
« thereby appoint the acting truſtee, for the time, to diſcharge, - 
«© and give up, in favours of him or them, all bonds, bills, and 
„ other documents of debt, due by the ſaid John Simpſon to the 
«© Rſaid Thomas Cockburn, at the time of his death. Now know 
« all men, by theſe preſents, that the ſaid John Simpſon, in con- 
«« ſideration of all and every the ſaid bonds, bills, and other 
% documents of debt, due by the ſaid John Simplon to the ſaid 
„„Thomas Cockburn, at the time of his death, being duly diſ- 
& charged, cancelled, and delivered up to him, or his lawful at- 
© torney or attorneys, authorized and empowered by him to 
«* aſk, demand, and receive the ſame, and of his the ſaid John 
« Simpſon, his heirs, executors, and adminiſtrators, being ab- 
* ſolutely and effectually acquitted for ever therefrom, doth declare | 
„ his approbation of the ſaid deed of truſt, and of all, and 
“ every, the truſts, diſpoſitions, articles, matters, and things 
e therein contained; and doth hereby ratify, allow of, and con- 
„ firm the ſame, and all other deeds, writings, diſpoſitions, and 
«© ſettlements whatſoever, duly made and executed by the ſaid. 
«© Thomas Cockburn in his lifetime, ſublequent to the ſaid deed 
„ of truſt.” The deed of ratification afterwards tranſmitted to 
Mr Scot, is preciſely in the ſame terms. | 
Thus, your Lordſhips, from a peruſal of the deeds of ratifica- 
tion themſelves, will perceive that the purſuers proceed upon a 
miſtake, when they ſuppoſe that the effect of the ratification was 


ſuſpended or was not to take effect, till the ih corpora of the 
documents: 
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documents of debt were delivered up. The deeds of ratification 
very properly recite the diſcharge of the debt due to Mr Cock— 
burn, as the inductive motive of ratifying the truſt-diſpoſition, 
but it is no where laid, that the circumſtance of thele docu- 
ments of debt being in the hand of one perſon or another was 
| to have any effect upon the validity of the ratification. In fact, 
| it was not optional to the truſtees or ſubſtitutes in the truſt-dif- 
| polition to accept of a ratification, or grant a dilcharge of the 
| debts. The diſcharge of thoſe debts was ſecured to Mr Simp- 
ſon by the deed of Mr Cockburn himſelf, the moment Mr Simp- 
fon by a writing under his hand notified his approbation of the 
truſt diſpoſition: It was that notiſication, which compleated the 
diſcharge, nor was it in the power of the truſtee or the ſubſti- 
tates in the deed to have refuſed the delivery, or cancellation of 
the documents of debt; or it they had done ſo, a court of law 
would have compelled the cancellation in an action brought by 
Mr Simpſon, proceeding upon the narrative that he had appro- 
ved of the truſt deed. But in fact, it is not pretended that this 
ever was refuſed, or that thole debts were ever conſidered as 
ſubſiſting debts againſt Mr Simpſon, from the moment that he 
notified his approbation of tie truſt deed by the deed of ratifica- 
tion tranſmitted to Mr Henderſon, fo far back as the year 1767. 
It is extremely true, that at the time of ſending over both the 
firſt and ſecond deeds of ratification, powers of attorney were {ent 
over firſt to Mr Henderton, and then to Mr Alex. Scot tor managing 
Mr Simpſon's buſineſs in general, and amongſt other particulars, 
it is mentioned that they ſhould reccive the documents of debt 
due at the time of Mr Cockburn's death irom the acting truſtee ; 
but it is no where inlinuated, that the diſcharge of the debts 
themlelves, or the finiſhing the tranſaction, as it has been calicd, 
was to depend upon the delivery up of the documents of the 
debt; that is a circumſtance highly immaterial, as the dilcharge 
of the debts was moſt effectually operated by the truſt deed it- 
lelt, from the moment the approbation of the deed was declared. 
dor let it be ſuppoſed, that after the ratihcation arrived in this 
country, and had been ſhown to che truſtee, he nevertheleſs had 
yinſiſted againſt Mr Simpſon for payment of the debts due to Mr 
. }Cockburi:, it is asked, Whether the detence- would not have 
| been moſt my good, that the debts were p/o facto diſ- 
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cg by the declared approbation of the deed? It certain- 
ly would, and therefore it is idle to talk of the tranſaction not be- 
ing compleated, merely becauſe the documents of the debt diſ- 
charged had remained in the hands of Sir James Cockburn and 
Mr Douglas at London, the common friends of Mr Cockburn 
and Mr Simpſon himſelf. 

It has been further objected, that this ratification was not a 
delivered evident. 

This objection is probably founded upon that part of Mr Hen- | 
derſon's depoſition, wherein he depones, That he did not 
« underſtand the ratification. to be a delivered evident until ſuch 

* time as Mr Scot ſhould deliver up the grounds of debt, due 
„ by Mr Simpſon, in terms of Mr Simpſon's inſtructions to the 
% deponent.” | 

The defenders muſt * leave to obſerve, that Mr Henderſon's 
opinion, with regard to the delivery, is not conſiſtent with the 
fact, as acknowledged by himſelf; for he ſays, that, upon the re- 
ceipt of the ratification, he gave it to Mr Scot, who retained the 
poſſeſſion of it for ſome months; and as this was a complete no- 
tification to him of the approbation of Mr Simpſon, by a writing 

under his hand, which was the only thing required in Mr Cock- 
burn's deed, it is difficult to underſtand what other kind of deli- 
very the nature of the thing was capable of. Mr Scot has no 
doubt of Mr Henderſon deponing, agreeable to his beſt recollec- 

tion; but, in juſtice to the truſt which he accepted of, he muſt 
be forgiven to ſay, it differs ſomewhat from his own; and that 
the redelivery of the ratification was a thing about which Mr 
Henderſon was ſo little follicicous, that Mr Scot thinks he could 
eaſily have retained the poſſeſſion of it till this day, if he had 
conſidered it as of any moment. Nor did Mr Scot ever under- 
ſtand that Mr Henderſon had the leaſt ſcruple about delivering 
up the ratification to him, till about the commencement of this 
litigation, when he ſerupled to do fo, becauſe it may tend to 
hurt ſome intereſt of his own, in the affairs of Mr Simpſon and 
his partners. 

But, with great ſubmiſſion, all this controverſy about the de- 
livery of the deed, is totally foreign to the caſe, When there is 
a queſtion, Whether the maker of a deed meant it ſhould be 
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complete and thoroughly effectual, for the purpoſes thereby in- 
tended? The delivery of the deed is, no doubt, of importance to 
aſcertain the will of the maker of it; becauſe, while in his own 
cuſtody, or that of his doer, as a cuſtodiar thereof for his behoof, 
the preſumption of law is, That he did not mean that the deed 
ſhould be completed. But here there is no room for ſuch a 
queſtion, or indeed for preſumptions of any kind; for the deed” 
of ratification was not tranſmitted to Mr a as cuſtodliar 
for Mr Simpſon's behoof, not to be delivered without further or- 
ders from him; but it is tranfinitted for the ſpecial purpoſe of 
[notifying His =pprobation of his uncle's ſettlements; and there- 
fore, from the moment it arrived in this country, and was made 
known to the truſtee, the debt of Mr Simpſon was thereby ip/o 
Facto diſcharged, and a jus quæſitum, as to the validity of the truſt- 
diſpoſition, was thereby ſecured for the ſubſtitutes in the deed, 
which it was not in the power of Mr Simpſon himmſelf, far leſs of 
his attorney, to defeat. 

In the third place, it has been objected, that this ratification 
falls to be ſet aſide, as being granted in defraud of the purſuer 
Mr Watſon, who was a prior onerous creditor of Mr Simpſon. 

Till this objection is more diſtinctly explained, the defenders 
muſt confeſs they do not thoroughly underſtand it. The ratifi- 
cation cannot be called an alienation. in favour of a conjunct or 
confident perſon, granted after contracting onerous debts, with- 
out a true or juſt cauſe : Nor is it an alienation, in defraud of 
the more timeous diligence of another creditor; ſo that the deed 
is not exceptionable upon either branch of the act of Parliament 
1621 : Neither does it occur, how it is poſſible for the purſuer 
to rear up any reaſon of reduction upon the act of Parliament 
1696; for not only is there here no alienation in favour of a 
creditor, but likeways it is not pretended, that Mr Simpſon, at 
the date of the ratification, was bankrupt, in terms of any one 
requiſite of the ſtatute. 

Indeed it is an abuſe of words to talk of this ratification as an 
alienation, in defraud of a prior onerous creditor ; for, ſuppoſing 
the conduct of Mr Simpſon in ratifying his uncle's deed, was to 
be examined in the moſt critical manner, it will be found that 
he acted a moſt wiſe and rational part; for your Lordſhips have 
| already 


in the heretable ſubjects were likeways named executors in the 
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already been informed, that the debc due by Mr Simpſon to 


Cockburn, exceeded L. 1850 Sterling. You will likeways have 
obſerved from the narrative already premiſed, that the truſtees 


moveable ſubjects, and conſequently in that character would 
have been intitled to demand immediate payment of the deb 
due by Mr Simpſon, in the event of his refuſing to ratify his un 
cle's deed. You will further be pleaſed to attend to the view of 
Mr Cockburn's effects at the time of his death, hereto ſubjoined, 
together with the deductions therefrom, even upon the footing 
of Mr Cockburn's deeds, prior to his death-bed ſettlement ; and 
upon due conſideration of all theſe, you cannot fail to be of opi- 
nion, that Mr Simpſon acted the part which every wiſe man 
would have done in the ſame circumſtances, viz. ratifying his 
uncle's deed, and thereby procure to himſelf a full diſcharge of 
the large debt that was due by him, together with a fettlement 
in his own favour, in the firſt place, of the annual proceeds of 
the remainder of the eſtate, with the deduction only of the pro- 

viſions in. favour of Mrs Cockburn, and his own ſiſters, which in 
all events were to be paid, even upon the footing of the ſettle- 
ments executed prior to the deed in queſtion, and againſt which, 
there could not have lain any challenge whatever. 

The purſuers in their ſummons, and likeways in their plead- 
ings, complain of Mr Cockburn's. deeds as being in themſelves 
whimſical, abſurd, and irrational. 

But, with ſubmiſſion, the defenders will be pardoned' to ſay, 
that there never was a, charge more unjuſtly held furth againſt a- 
ny deeds. Mr Cockburn was the acquirer of his own fortune, and 
in law and juſtice had the unlimited diſpoſal of it to his nephew 
Mr Simpſon : He was peculiarly generous and profuſe; and al- 
tho?, from his long ſilence and neglect to give him any informa- 
tion relative to his own affairs, he had juſt reaſon to be diſſatisfied 
with him, yet. he did not carry it the length of totally excluding 
him from his ſucceſſion, as others in ſimilar circumſtances would 
have done, but he put him in that very place where the law would 
have put him ; only taking care, by the form of his ſettlements, 
and proper clauſes there introduced, that the ſmall eſtate which 


be had acquired, ſhould not be carried off from thoſe connections 
| whom. 
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whom he meant to ſerve, in order to anſwer the calls of. his ne- 
phew's creditors, with whom he had no connection. 


And therefore, upon the whole, it is hoped your Lordſhips 


will have no difficulty in giving effect to Mr Cockburn's ſettle- 
ments, by aſloilzicing from the reaſons of reduction. 


In ben er &c. 
HENRY DUNDAS. 


Cory of GrorGe HENDERSON's Depoſition. . 


28th February, . 


IX preſence of Lord Kannet, diate; n George 
Henderſon: farmer in Craigton, cited on a diligence at the 
purſuers inſtance; who being ſolemnly ſworn, examined, and 


interrogate, If he did not receive the ratification in proceſs, to- 


gether with a power of attorney annexed thereto, in a letter from 
Mr Simpſon? and if he has the letter that accompanied the ſame? 


depones, That the deed of ratification marked by him and the 


Lord Examinator, of this date, as relative hereto, came to him, 


along with a power of attorney, by Mr Simpſon, in the depo- 


nent's favours ; and that, at the ſame time, the deponent recei- 
ved a letter from Mr Simpſon, whieh he now exhibits along with 
the ſaid power of attorney; and which letter and power of at- 
torney are alſo marked by the deponent and the Lord Exami- 
nator, of this date, as relative hereto. Depones, That the depo- 
nent ſhowed the ratification, and power of attorney, with the 
above letter, to Mr Walter Scot; and after that Mr Scot had 
had the ſame in his poſſeſſion for ſome months, he returned theſe 
PHprrs to the deponent, — him, at che ſame time, that 


he 
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he could not finiſh the tranſaction, in reſpect the vouchers of the 
debt due by Mr Simpſon were not in his, Mr Scot's, poſſeſſion. 
Depones, That ſince the ſaid deed of ratification was returned 
to the deponent by Mr Scot, as above, the ſame was never out 
of the deponent's poſſeſſion, till within theſe two months, that 
the deponent ſent the ſame to Mr Scot in a letter: That the de- 
ponent never accepted of the above power of attorney, or did 
any other act in conſequence thereof, than what is above depo- 
ned to, except getting from Mr Scot an inventary or ſtate of 
Mr Cockburn's funds, a copy whereof the deponent tranſmitted . 
to Mr Simpſon; and having wrote two letters to Mr Simpſon, 
to which he never received any anſwer: That the deed of ratifi- 
cation, and- power of attorney aforeſaid, were tacked together 
when the deponent firſt received them, as above, and a large 
ſeal appended thereto ; but that the deponent ſeparated the ra- 
tification from the power of attorney when he ſent the. ratifica- 
tion to Mr Scot, about two months ago. Depones, That when 
the ratification was firſt left with Mr Scot, it was with an inten- 
tion, that Mr Scot might take a copy thereof, and to have tranſ- 
ated with Mr Scot, in terms of Mr Simpſon's letter, if Mr Scot 
had been ready ſo to do; and that the deponent did not under- 
ſtand it to be a delivered evident, until ſuch time as Mr Scot ſhould 
deliver up the grounds of debt due by Mr Simpſon, in terms of 
Mr Simpſon's inſtructions to the deponent. And this is truth, 
as he ſhall e to God. T 
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VIEW of the Fuxps belonging to the Kcal 
| THoMAs CockBURN, Writer in Edinburgh. 


Mr Patrick Home per bond. > I. 2000 0 0 
| Intereſt from 10th July 1765, 1 TSF 1:3 
John Douglas per bond, - - 270 © 6 
Intereſt due from 8th February 1765, VVV 
Promiſſory- note by John Coutrs and Company, 22d | 
September 1765, at 4 per cent. ieee o 0 
Mr Cockburn's claim on the eſlate of Langtoun, 8 
bout ＋ ns Ys | „ — 100 © o 
L. 24270 UbWw 0 
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Mr Cockburn, by an obligation in the 

contract of marriage *twixt George 

Home and Agnes Simpſon, his niece, 

is bound to pay her - -. L. 200 © © 
And he became bound to pay Eliza- 

beth Simpſon, his other niece, the 

like ſum, in her contract of marriage 


with Robert Home, 200 © & 
| His legacy to Mrs Cockburn, his wi-. 
j dow, 5 55 „ 
© - | | — $00 o On 
L. 1970 0 o 
The intereſt of faid L. 1970, at 3 per 
cent. - — L. 98 ro © 
The rent of eee about „„ ©& ©» 
L. 158 10 0 
Deduce Mrs Cockburn's annuity, 2 o o 3 


Remains L. 28 Io. ©: 
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